One of the great costs of SLAPP lawsuits is that they can have a chilling effect on the exercise of the right to petition which is guaranteed by the First Amendment to the United States Constitution (Quinlan, 2014) . The United States Supreme Court in United Mine Workers of America, District 12 v. Illinois State Bar Association, 389 U.S. 217, 222 (1967) stated specifically that the "rights to assemble peaceably and to petition for a redress or grievances are among the most precious of liberties safeguarded by the Bill of Rights." SLAPPs demoralize and destroy defendants, and also deter others from forming or participating in activist groups (Stein, 1989) , which is considered a violation of the First Amendment right to petition the government.
Other costs to the person who is SLAPPed (i.e. the defendant) are quite high. These costs include attorney fees, court costs, emotional trauma, lost wages, credit problems, loss of personal and business reputation, relationship troubles and even insurance cancellations (Baruch, 1996; Canan, 1989; . For a small business owner, these costs can seriously cripple the development and growth of the business. As we will examine later, several states have passed anti-SLAPP statutes. These statutes impose penalties on those who file SLAPPs against their critics. Suppose A&B Bakery is attacked and criticized by Mr. I.M. Atroll via the creation of a "sucks.com" website. The website contains allegations about the bakery that damage its reputation, so A&B sues Atroll for defamation. Atroll may in turn accuse A&B of filing a SLAPP, which in that state may be prohibited by anti-SLAPP statute. If the court determines that A&B's lawsuit is indeed a SLAPP, A&B will be responsible for paying all of Atroll's court costs-a loss that would generally not be covered by any of A&B's insurance policies.
The SLAPP risk for small businesses and entrepreneurs, especially those that participate in public discourse, is very real. There are specifically two things to be concerned about. One is the risk of being sued. Community and public involvement, and even innocent statements about a competitor or another person, might result in a SLAPP being filed against the business. The defense and litigation costs associated with being SLAPPed are exorbitant. The other is concern is that if a small business decides to take legal action against its critics, the critics may retaliate by accusing the small business of filing a SLAPP. SLAPPs are prohibited in some states by statute, and a violation of those statutes can result in extremely serious financial consequences for the small business.
MOTIVES AND CHARACTERISTICS OF SLAPPS
There are four primary motives for filing a SLAPP. The first is retaliation for successful opposition to a project or cause. The second is to prevent future opposition. The third is to intimidate those who might, in the future, oppose a business or its projects. Finally, the fourth characteristic is to win some type of political or economic battle.
Identifying a SLAPP is not always easy, as SLAPPs always purport to be about some other issue besides chilling free speech and quashing petitioning activities. SLAPPs tend to have three common threads. One is an activist defendant who has tried to accomplish some objective or speak out against an individual or organization. Another is an unreasonable amount of damages are requested that obviously the defendant doesn't have. Finally, especially when the suits involve internet commentary, a large number of unidentified "John Does" might be named as co-defendants . Canan, Kretzmann, Hennessy and Pring (1992) examine the reasons plaintiffs file SLAPPs. The most commonly-cited reason is protection of property and business interests. Plaintiffs tend to believe in a right to pursue unhampered economic gain, and assume that their property rights have a higher value than their opponents' political concerns. They also tend to believe very strongly in capitalist principles and assert that their critics are meddling in affairs that are of no concern to them. As far as who is likely to file a SLAPP, those who file them tend to be more politically conservative while their opponents tend to be more liberal, but otherwise there are not usually significant differences in age, income, education, gender, or political participation. It is interesting to note that most SLAPPS are filed by smaller companies, rather than larger interests with virtually unlimited deep pockets for paying attorneys (Pring & Canan, 1996) .
Ironically, the point of a SLAPP is not really to win or to get a resolution to the issues laid out in the complaint. The strategy used by most plaintiffs is to drag the lawsuit out as long as possible without ever actually going to trial. The average SLAPP lasts just under three years. SLAPPs are usually meritless when examined closely and most are unsuccessful and eventually dismissed, but not before costing the defendant a substantial amount of legal fees and reputational damage. If a trial does occur, defendants win more often than not (Pring & Canan, 1990; . And, SLAPPs are ultimately successful not because of monetary gain for the plaintiff, but rather for wearing out and distracting the opponent.
Faced with a SLAPP, the defendant's attention to the contested issue is diverted to the lawsuit, and, high legal bills quickly mount. A more infectious result is that SLAPPs take members and commitment away from activist organizations by instilling in them a sense of fear regarding what might ultimately happen to them if they publicly oppose something. A business reputation is a valuable and important asset that every entrepreneur must protect. But, with the highly participative nature of the Internet, it is possible and quite likely that sooner or later, online criticism will occur. As the United State Supreme Court noted in Reno v. ACLU, 521 U.S. 844, 862 (1997) , the Internet is "the most participatory form of mass speech yet developed."
Online criticism in chat rooms, on bulletin boards, or on consumer "gripe" sites is never good for business. Further, the relative affordability of domain names makes it possible for virtually anyone to purchase a "sucks dot com" site that critiques a business or citizen. Attorneys determined to stop such practices thus invented what Demac (2000) calls a cybersmear-a lawsuit against an individual who makes disparaging comments on the Internet about a business. A cybersmear is nothing more than a SLAPP suit based on Internet-posted communications. For example, in Ascend Health, et. al., v. Wells, a blogger who created a "sucks dot com" about a hospital was sued, along with a number of John and Jane Does who had also commented on the site. The lawsuit alleged defamation and other torts, demanding millions of dollars from the individual defendant and all the "Does" that were yet to be identified.
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SLAPPs are a serious risk to today's small business owner. noted, one of the reasons SLAPP suits are filed is for protection of property and business interests. A business may file suit against a small business for petitioning the government to address alleged illegal activities. The Public Participation Project (2016) notes that in 2004 a small business owner of a Hawaii taxi company was sued by another taxi company following the sending of a letter to state authorities reporting alleged illegal activities potentially engaged in by the other company. After the Attorney General's office in Hawaii investigated the other company, the company sued the small business for defamation in a SLAPP suit. At trial, while the trial court ruled in favor of the small business who reported the alleged misconduct, it was only after a lengthy delay after the Supreme Court examined the merits of the anti-SLAPP defenses (Public Participation Project, 2016 (2) .
With the growth of comments on social media websites, SLAPPs are becoming more prevalent. And for a small business owner, costs can be quite high as the defense of a SLAPP lawsuit can cost thousands of dollars (McAlister-Holland, 2013) . As McAlister-Holland notes, certain phrases and fighting words may make it more likely one may be subject to a SLAPP suit. In general, McAlister-Holland found that in many cases SLAPP lawsuits have the intention of taking business away from a company rather than stating an opinion. Thus, for a small business owner, simply stating an opinion makes it more likely the small business will not be subject to a SLAPP lawsuit (McAlister-Holland, 2013) .
INTRODUCTION
Barbara Harkins was a long-time volunteer at the Atlanta Humane Society (AHS) when they invited her to become a regular staff member. During three years of working as an animal adoption counselor, she observed what she considered to be animal cruelty and financial waste. She reported her concerns to her superiors but nothing was done, so she resigned.
Soon after, a reporter was investigating AHS and asked Harkins for input. She shared her observations in the hopes that something might be done about the problems she had witnessed. The AHS was under contract with the Fulton County Commission (FCC) to provide animal control services, and the report resulted in the FCC conducting its own investigation of the AHS. In that process, the FCC interviewed Harkins, along with others.
As the Fulton County Commission prepared to terminate the AHS contract, AHS filed suit against Harkins for defamation, asking its former employee who made $8.50 an hour for damages of $225,000. While Harkins wanted to continue participating in the debate over AHS and its operating procedures, she suddenly had considerable incentive not to do so. While the suit made its way through the legal process, she had to remain silent lest she complicate her defense (Atlanta, 2001; Atlanta, 2005; Peeters, 2004) .
STATE ANTI-SLAPP STATUTES
Cases like this one over the years have resulted in approximately thirty states and even some foreign countries passing what are called "anti-SLAPP statutes." The purpose of these statutes is to prevent wealthy or powerful parties from using the enormous costs of litigation to suppress opposition and public debate. New York, Washington, and California were the first three states to pass anti-SLAPP statutes back in the early 1990's, and now they exist in approximately 28 states (Public Participation Project, 2014) . Harkins' defense, provided by the ACLU, used the Georgia anti-SLAPP suit to have the case dismissed, and, to request attorney's fees (Atlanta, 2005; Peeters, 2004) .
A number of cases involving SLAPP lawsuits have been heard under California's anti-SLAPP law, one of the most noteworthy in the United States. The California statute, enacted into law in 1992 and codified at Cal. Code Civ. Proc. § 425.16, provides that a defendant in a SLAPP lawsuit can file a motion to strike the complaint within 60 days of service of the complaint 3 if the lawsuit arises "against a person arising from any act of that person in furtherance of the person's right of petition or free speech under the United States Constitution or the California Constitution in connection with a public issue." 4 A "public issue" under California's law is defined to include statements before legislative, executive, or judicial proceedings as well as public forums concerning an issue of public interest.
5 Significantly, if a defendant prevails on an anti-SLAPP motion, the defendant can recover attorney's fees and costs. 6 If a motion to strike under the anti-SLAPP statute is presented to a California judge, there is a two-part test to resolve the motion. First, the defendant has the burden of showing that the SLAPP lawsuit arises from acts of a defendant which were made in furtherance of the right to free speech or the right to petition which are connected with a "public issue." If the defendant meets this burden, then the plaintiff has the burden to show that the SLAPP lawsuit has a "reasonable probability" of success at trial. If the plaintiff fails to meet this burden, the defendant's motion to strike should be granted. Anti-SLAPP statutes vary from state-to-state, with some protecting only limited types of statements or statements made only to governmental bodies. Others protect statements which are those involving a "public concern" and not necessarily made directly in the context of a proceeding in front of a governmental entity. The statutes also vary as to the procedural mechanism of filing an anti-SLAPP motion. In some states a defendant in a SLAPP suit would file a motion to strike, and in others the motion would be heard as a motion to dismiss, motion for summary judgment, or a motion for judgment on the pleadings. Appendix A outlines some of the key portions of anti-SLAPP statutes from across the country.
It is significant that a vast majority of the states with anti-SLAPP statutes provide for the recovery of costs and reasonable attorney's fees if a SLAPP defendant(s) is successful in obtaining the dismissal of a SLAPP lawsuit. Approximately 25 of 28 states with anti-SLAPP laws contain these provisions which serve as a deterrent to the filing of SLAPP lawsuits. Several states, including Delaware, Minnesota, Nevada, New York and Rhode Island, actually include provisions in their anti-SLAPP statutes which allow for the recovery of punitive damages for a SLAPP defendant in certain cases. While the vast majority of states with anti-SLAPP statutes provide for recovery of costs and reasonable attorney's fees for a SLAPP defendant, only 12 states have statutory provisions which allow for a SLAPP plaintiff to recover costs and reasonable attorney fees if a motion to strike, dismiss, summary judgment or judgment on the pleadings is unsuccessful by a SLAPP defendant. In addition to the states with anti-SLAPP statutes, at least two states, Colorado and West Virginia, have provided protections for SLAPP defendants through judicial decisions 8 (Public Participation Project, 2014).
At least two states are currently considering anti-SLAPP legislation. In February 2015, the New Jersey Generally Assembly passed an anti-SLAPP bill by a 68-4 vote which would protect against lawsuits emanating from "an act in furtherance of the right of advocacy on issues of public interest" (The Bergen Dispatch, 2015) . Legislators in Kansas are also considering anti-SLAPP legislation (Shorman, 2015) . A key "test" for whether a suit might be dismissed under an anti-SLAPP statute is whether or not the speech that is alleged to be defamatory is a subject of public interest. This was emphasized in the lawsuit against the makers of the 2006 Twentieth Century Fox movie, "Borat: Cultural Learnings of America for Make Benefit Glorious Nation of Kazakhstan." The lawsuit stemmed from this scene in "Borat": Once the movie was released and became a success, two of the young men sued the movie production company in John Doe 1 v. One American Productions, claiming that they were assured that the movie would not air in America, and because it was, they suffered humiliation and reputational damage (Segal, 2009) . The defendant used the anti-SLAPP statute in California to defend itself. The judge ruled in One American's favor, on the grounds that topics such as racism, sexism, and xenophobia, all highlighted by the movie and apparent in the young men's statements, were subjects of public interest and speech regarding those topics should not be chilled.
AMERICAN LEGISLATIVE EXCHANGE COUNCIL MODEL PUBLIC PARTICIPATION PROTECTION ACT
On July 1, 2014, in an effort to help "encourage and safeguard public participation in civic society," the Board of Directors of the American Legislative Exchange Council ("ALEC") approved a model "Public Participation Protection Act" to serve as a model anti-SLAPP statute for states to follow. The model "Public Participation Protection Act" permits a party to file a motion to dismiss the SLAPP lawsuit if it arises in response to an act in furtherance of the rights of petition, free speech, or association in connection with a "public issue" (American Legislative Exchange Council, 2014). 8 In Colorado, the case of Protect Our Mountain Environment, Inc. v. District Court, 677 P.2d 1361 , 1369 (Colorado 1984 provides protection for SLAPP defendants. The Colorado Supreme Court stated that "[When] a plaintiff sues another for alleged misuse or abuse of the administrative or judicial processes of government, and the defendant files a motion to dismiss by reason of the constitutional right to petition, the plaintiff must make a sufficient showing to permit the court to reasonably conclude that the defendant's petitioning activities were not immunized from liability under the First Amendment because (1) the defendant's administrative or judicial claims were devoid of reasonable factual support, or, if so supportable, lacked any cognizable basis in law for their assertion; and (2) the primary purpose of the defendant's petitioning activity was to harass the plaintiff or to effectuate some other improper objective; and (3) the defendant's petitioning activity had the capacity to adversely affect a legal interest of the plaintiff." In West Virginia, in Harris v. Adkins, 432 S.E.2d 549 (West Virginia 1993), the West Virginia Supreme Court held that the First Amendment right to petition is protected so long as the individual making a statement does not communicate a known falsehood with actual malice.
The model act covers statements concerning issues under consideration or review or reasonably likely to be under consideration or review by a legislative, executive, administrative, judicial, or other official body, which are currently covered under the laws of most states which have enacted anti-SLAPP statutes. Significantly, the model act takes an expansive approach concerning communications in public forums on matters of public concern. The model act includes communications in a specific list of areas, including health or safety; environmental, economic, or community well-being; the government; a public official or public figure; or a good, product, or service in the marketplace. Also, the model legislation also includes a provision which would award attorney's fees and costs to defendants who obtained dismissal of a SLAPP lawsuit (American Legislative Exchange Council, 2014).
FEDERAL LEGISLATIVE ACTIVITY
Despite 20 states currently having no general anti-SLAPP laws or judicial protections for SLAPP defendants, presently there is no federal anti-SLAPP statute. A number of commentators have supported congressional legislation (Barylak, 2010; O'Neill, 2011) to protect petitioning activity at the federal level. In 2009, in the 111th Congress Democratic Congressman Steve Cohen of Tennessee introduced H.R. 4364, the "Citizen Participation Act of 2009," to provide for a federal anti-SLAPP law. The legislation would have provided for civil immunity for any act of petitioning the government made without knowledge of falsity of a communication or reckless disregard of falsity of a communication. It also would have provided for a defendant to remove a SLAPP lawsuit filed in state court to federal court and for defendants to assert motions to dismiss. In addition, under the legislation if a defendant was successful in having a SLAPP lawsuit dismissed, the defendant would be awarded reasonable attorney's fees and costs (Govtrack.us, 2014) . The Citizen Participation Act of 2009 languished at the Committee level and never saw a vote on the floor of the United States House of Representatives.
In May 2015, a bipartisan group of Democratic and Republican lawmakers sponsored the SPEAK FREE Act of 2015 (Public Participation Project, 2016-1). The bill would allow for a special motion to dismiss for SLAPP defendants who make a verbal or written statement concerning an official proceeding or matter of "public concern." Under the legislation, a matter of "public concern" is an issue that deals with any of the following: 1) health or safety; 2) environmental, economic, or community well-being; 3) the government; 4) a public official or public figure; or 5) a good, product, or service in the marketplace (Congress.gov, 2016) . While the legislation has not been voted on by the full House of Representatives or Senate, it marked the first time bipartisan anti-SLAPP legislation has been introduced in the United States Congress (Public Participation Project, 2016-1).
CASES INVOLVING ANTI-SLAPP STATUTES AND INSURANCE ISSUES
As previously mentioned, California's anti-SLAPP law has brought forth numerous anti-SLAPP motions in a wide variety of cases. California's anti-SLAPP statute has also brought forth many unique questions concerning the application of the law to insurance issues. The courts in California thus far have litigated questions ranging from the application of the statute to malicious persecution claims, the application of the statute to expert reports and other reports filed with the Division of Insurance, and the difficult question of whether or not the submission of an insurance claim constitutes prelitigation conduct protected by the law.
In Dickens v. Providence Life and Accident Insurance Company, 117 Cal. App. 4th 705 (Cal. Ct. App. 2nd Dist., 2004) , the facts of the case involved an insured's SLAPP lawsuit for malicious prosecution against an insurer. In the Dickens case, the underlying facts involved an insurer that paid claims for total disability for over four years before a federal investigation indicted the insured for insurance fraud. The insured was eventually acquitted at trial, and filed a malicious prosecution lawsuit against the insurer, contending that the insurer presented false information to the government and improperly used influence to initiate the prosecution. The California Second District Court of Appeals held that a malicious prosecution claim fell within the anti-SLAPP statute, thus ruling in favor of the insurer. Furthermore, the Court of Appeals also found that that the insured did not offer any evidence that the insurer initiated the federal criminal prosecution.
A key question which commonly appears in cases involving insurance and the California anti-SLAPP statute is whether an activity is completed "before" or "in connection with an issue under consideration or review by a legislative, executive, or judicial body, or any other official proceeding authorized by law."
9 The People ex. rel. 20th Century Insurance Company v. Building Permit Consultants, Inc. et. al., 86 Cal. App. 4th 1280 (Cal. Ct. App. 2nd Dist. 2000 involved the question of whether or not preparation of expert reports in support of allegedly false claims were protected under the anti-SLAPP law. In the case, an insurer filed a lawsuit for over $50 million in damages for civil insurance fraud. The defendants contended expert reports filed along with the allegedly fraudulent claims were covered by the anti-SLAPP statute since they were prepared in anticipation of litigation. The California Second District Court of Appeals disagreed, noting that the expert reports on damage were submitted concerning performance of an insurance contract, not regarding any "issue under consideration" in a judicial proceeding. The Court noted that if they were to hold differently, "we would effectively be providing immunity for any kind of criminal fraud so long as the defrauding party was willing to take its case to court." Thus, the expert reports connected with the insurance claims were not covered under the anti-SLAPP law.
Also, in Gallimore v. State Farm Fire & Casualty Insurance Company et. al., 102 Cal. App. 4th 1388 (Cal. Ct. App. 2nd Dist. 2002 , the California Second District Court of Appeals also held that confidential written reports and materials filed by an insurer with the California Department of Insurance were not covered by the anti-SLAPP law. In Gallimore, the plaintiff filed a lawsuit against an insurer and an insurer's employees for claim handling misconduct. As part of the claims of bad faith misconduct, the plaintiff utilized reports completed by the California Department of Insurance in the case. The insurer filed a motion to strike under the anti-SLAPP law, contending the reports were connected with a response to an official Department of Insurance proceeding.
The California Second District Court of Appeals held that the anti-SLAPP statute did not apply in the situation. The Court noted that in the underlying case the plaintiff did not seek relief for the insurer's communications with the Department of Insurance, "but rather for its alleged mistreatment of policyholders and its related violations and evasions of statutory and regulatory mandates."
The tender of an insurance claim by an insured to an insurer also brings forward the question of whether the submission of a claim constitutes conduct protected by the anti-SLAPP law. In The People ex. rel. Fire Insurance Exchange et al. v. Anapol et al. , the California Second District Court of Appeal held that an insurance claim submitted in the usual course of business is not covered under the anti-SLAPP statute as prelitigation conduct. The Court mentioned the rationale behind this rule was "that submission of an insurance claim is a necessary prerequisite to obtaining performance under an insurance contract," and not only being a prerequisite to an actual legal claim being filed. However, the Court gave two instances where a submission of an insurance claim could be a prelitigation statement and thus covered under the anti-SLAPP law. The first instance would be if informal negotiations between an insurer and an insured were unsuccessful and thus the tendering of the claim would be a statutory prerequisite to filing suit. The second instance described by the Court which would be covered by the law would be a situation where a demand letter was sent from the insured to the insurer after a claim denial. Corp. v. Collins, 2011 WL 941251, No. C 10-2073 SBA (N.D. Cal. March 18, 2011 , the United States District Court of the Northern District of California affirmed a rule first held by the California Second District Court of Appeal 10 that a declaratory judgment action concerning the interpretation of a coverage under an uninsured motorist policy is an action under the terms and conditions of an insurance contract and not "based on an act in furtherance of the … right of petition or of free speech."
To summarize, it appears that despite the conflicting case law several rules can be garnered. First, declaratory judgment actions are not covered by anti-SLAPP laws since they relate more to the terms and conditions of an insurance contract. Second, malicious prosecution claims can be covered by anti-SLAPP laws. Finally, as a general rule, the submission of a claim will not generally place the claim under the ambit of an anti-SLAPP law, but a tendering of a claim after informal negotiations with an insurer or the submission of a demand letter after a claims denial are exceptions to the rule.
LIABILITY ISSUES WITH SLAPPs
The growth of the Internet has resulted in many people feeling, and reasonably expecting, that their speech is "anonymous." The way that criticized businesses have responded to some of these situations is by filing suits against "John Doe" or multiple "John Does" that ultimately have to be identified. The courts have ruled in a variety of ways on the issue of whether or not identities must be revealed.
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While Internet service providers (ISPs) may assure anonymity of bloggers and other Internet users, a subpoena often does get the names and locations (via internet protocol (IP) addresses) of virtually anyone using the Internet. In reality, though, a subpoena may not be necessary depending on where the site is hosted and who is in control of it.
For example, suppose ABC Company wants to find out who owns www.ABCsucks.com It can go to www.whois.com and find the registered owner. The owner, wishing to remain anonymous, may have purchased a third-party domain registration service-a proxy-that will be listed as the owner and contact for the site. ABC can simply send the proxy a letter threatening legal action if the domain owner's identity is not revealed. In spite of any agreement that the owner of the site thought it had with the proxy, a letter like that shown in Figure 1 with a short time for response is likely to be sent by the proxy. 12 Anonymous speech has been protected during our nation's history, as there are always situations that present fear of retaliation to the person speaking. Pseudonyms and fictitious identities have been around for hundreds, if not thousands of years. It has been suggested that perhaps legal protection should be afforded to those who use social networks for voicing opinions, and for those who simply wish to remain anonymous (Richards, 2013) . Meanwhile, those who post "anonymously" on the Internet need to understand that they may not remain anonymous for long. 
INTERNATIONAL SLAPP ISSUES
While many may think that the American court system is the only place such incidents occur, SLAPPs are a concern in other democracies. Ogle has written about the issue in Australia (Ogle, 2007 and and notes that SLAPPS have been growing in frequency there. In 2008, the Australian Capital Territory passed the "Protection of Public Participation Act" and became the first Australian territory to enact anti-SLAPP legislation. Similarly, in Canada, in 2009 Quebec enacted An Act to amend the Code of Civil Procedure to prevent improper use of the courts and promote freedom of expression and citizen participation in public debate. 13 The language of the law's amendments consider SLAPP lawsuits to be an abuse of process (Wullum, 2010) .
In England, one of the most recognized multinational companies was accused of filing a famous SLAPP lawsuit: the McLibel Case. During the 1980s, the London Greenpeace organization began campaigning against McDonald's for a host of reasons outlined in a leaflet 14 that was distributed in protest of the hamburger empire. From destroying the rainforest to exploiting children with advertising to promoting an unhealthy diet, McDonald's was very heavily criticized.
In an effort to fight back, in 1989 McDonald's hired private investigators to infiltrate London Greenpeace and identify the activists. In 1990 it served libel writs on five of the volunteers because of the leaflet. Three of them apologized, but two of them -Helen Steel and Dave Morris -refused. They decided to fight the international fast food chain and what ensued became the longest trial in English history.
15 Even when the verdict was delivered in June, 1997, protestors continued to call attention to McDonald's. A documentary about the lawsuit was made decades later, 16 and even today, the website www.mcspotlight.org continues to focus on McDonald's and its business practices. While the suit may have been considered a form of SLAPP suit, instead of chilling the speech about McDonald's, it instead garnered international attention that was mostly negative. 13 The language of the law states:
"A Court may … declare an action or other pleading improper and impose a sanction on the party concerned. The procedural impropriety may consist in a claim or pleading that is clearly unfounded, frivolous or dilatory or in conduct that is vexatious or quarrelsome. It may also consist in bad faith, in a use of procedure that is excessive or unreasonable or causes prejudice to another person, or in an attempt to defeat the ends of justice, in particular if it restricts freedom of expression in public debate." 14 See http://www.mcspotlight.org/case/pretrial/factsheet.html. 15 The defendants' closing speeches lasted six weeks. The judge took approximately six months to render a verdict in the case. 16 "McLibel," (Cinema Libre Studios, 2005 ).
As we have received notice that there is a possible legal reason to contact the complainant via email no later than close of business on X/X/20XX regarding the domain name ABCSUCKS.COM, you will need to provide them with the following information:
Full Name Company Name Mailing Address Phone Number Email Address
We require that you CC: or BCC: us on that e-mail. Failure to comply may result in the disclosure of your contact information to the complainant.
INSURANCE COVERAGES FOR SLAPPs
Businesses covered by the ISO Commercial General Liability form have coverage for advertising and personal injury under Coverage B of the policy. This coverage should take care of SLAPP liability, although it is always wise to confirm that with the specific policy form purchased. The more nebulous issue is what happens if a business sues someone for libel or slander and is then accused of filing a SLAPP, thus being held potentially liable for the other party's legal fees and court costs. Our reading of the ISO form leads us to conclude that coverage under such circumstances would be unlikely to exist, leaving the business owner exposed to the possibility of a very large verdict if found to be in violation of the anti-SLAPP suit in the state.
PRACTICAL IMPLICATIONS
For any small business, the likelihood of a critic turning up on the Internet is quite high.
17 There really is no one-size-fits-all strategy for managing these types of situations. But, we can enumerate some possible solutions and suggestions. As was shown in the McLibel case, an effort to try and quash the criticism may ultimately backfire and cause the business to look even worse than it did in the presence of the original criticism. What other options are there?
To be proactive, there are several important things every small business owner should do. One is to purchase the most unflattering or "steal-able" web domain names that might later be used against it. The "sucks dot com" is a given, but, names that are close, such as a pluralized one or a name that might ultimately be just one or two letters different from the business' regular domain name would also make sense to own. While that will not stop criticism, it does eliminate the most visible and memorable website names from ever being used.
The second proactive step is to establish a reputable and well-known presence on social media. When criticisms or scandals do surface, this leaves the small business with an established communication forum for responding.
18 Thirdly, trademarking the business name and identity marks is very important for protecting any use of the items. The Lanham Act of 1946 and registration of the marks with the United States Patent and Trademark Office provides for trademark protection for owners through federal law. Penalties for trademark infringement under the Lanham Act can include actual damages plus any profits wrongfully received by the trademark infringer (Cross & Miller, 2015) . While trademarks do not stop criticism, they can certainly help to protect the business' authentic and genuine symbols and marks.
Once the entity is under attack, what then? If the allegations are false, and proof of that is readily available, then a cease and desist letter may be all that is required. If the identity of the critics is not visible, but corporate intellectual or business property is being infringed upon, cooperation with the ISP and/or domain proxy may be in order. Another possible approach is to respond directly to the criticism. Acknowledge it and provide counter-balancing information. This can be done on the social media outlets, in advertising, or, even in the forum where the criticism is being published. This requires outstanding skill and finesse, and, ultimately if it doesn't work or if things are getting worse, it may become necessary to abandon the dialogue. The problem with that is that to some it will look sort of like the playground bully, who got outsmarted, stomping off for the day and pouting.
In the case of a "sucks dot com" or other site dedicated to criticism aimed exclusively at the small business, finding a way to purchase the domain name and site is probably in the long run one of the least expensive ways to handle the issue. Domain buying services and brokers are available through most ISPs. Even if the organization is blatantly defamed on the site, just the first round of high-powered legal action, such as filing a lawsuit or responding to the first round of motions will probably have a legal bill of six-figures attached to it. It may ultimately be possible to thus negotiate a purchase of the site in such a way that the critic is financially satisfied and in agreement to stop his or her activities.
Of course, suing for defamation or other business torts is indeed a possible option, but it is often the most costly one. And, in some cases, it can actually call more attention to the criticism than the site itself. It may ultimately make the business look like a cyber bully, which is not productive or helpful. And, if any of the criticism on the website are true and can be proven. The last thing needed is for that to be aired in court. Finally, if the suit takes place in any state where there is an anti-SLAPP statute, the ultimate cost of the legal action may not only include the plaintiff's attorney's fees, but the defendant's as well. As mentioned in the previous section, insurance coverage for anti-SLAPP actions is unlikely to exist.
CONCLUSION
One of the harshest realities for any small business owner who has reason to criticize a person or entity that is financially powerful is that while every criticism made might be 100% truthful, it can still be quite costly and draining if it results in a SLAPP suit. Small business owners should be mindful of the potential for those suits, and, the presence or absence of anti-SLAPP statutes. Websites that are aimed at accomplishing some sort of activist agenda should be registered through a domain proxy to at least provide some level of protection of the owner's identity. However, as we have seen, that is not a foolproof method for protecting identity. Evidence regarding the truthfulness of statements made, regardless of how minor it may seem, should always be preserved. In the event of a SLAPP, the ability to prove the statements as truthful may mean the difference in victory and defeat.
Also, it is ill-advised to operate such sites with any commercial or monetary interests at stake. While the sale of advertising or sponsorships on such a site might defray some expenses, the reality is that it can be interpreted in another light. In Ascend Health v. Wells, the court ruled in favor of Wells on one point regarding possibly copyright infringement because, as the judge noted, the blogger's use of images belonging to Ascend was purely noncommercial and the defendant did not stand to profit from their use.
Proper insurance coverage is also a must for any small business. Consultation with the insurance agent or broker is important. With any critical communications concerning any other business, it is important that such communications be of opinion only and not intended to thwart business away. Still, perhaps the most critical risk management step that should be taken is having a consultation with lawyers who are experts in Internet and defamation law. There is simply no substitute for that type of counsel and advice.
With the absence of any strong federal law and an assortment of anti-SLAPP laws scattered across the individual states, SLAPP lawsuits are likely to affect small businesses in the future. Future research can empirically examine the specific financial effect of SLAPP lawsuits on a small business as well as survey the outcomes of SLAPP lawsuits involving small businesses. With the introduction of the SPEAK FREE Act in 2015 in the United States House of Representatives, it is likely that SLAPPs will remain on the minds of policymakers in the current Congress.
